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Criminal Law — Statute of Limitations — Time of Commission of Of- 
fense Jurisdictional Fact. — ^The appellant unlawfully transported intox- 
icating liquors into a prohibition district. The crime had been made a 
misdemeanor by the code which provided that an indictment for any 
misdemeanor must be found within one year after its commission. 
More than a year later this information was filed and the accused, 
upon trial, pleaded not guilty, but was convicted. An appeal was taken 
on the ground that the information was insufficient to state a public 
offense because barred by the statute of limitations. Held, judgment re- 
versed. State V. Steensland (Idaho), 195 Pac. 1080. 

Upon this point there is considerable conflict. The theory of the 
United States Supreme Court and some of the State courts is that time 
is not of the essence, and the statute of limitations is a defense which 
the accused may plead or waive upon trial, and cannot be set up by 
demurrer. United States v. Cook, 17 Wall. 168. Therefore no time need 
be alleged in the pleadings, but the defendant may take advantage of 
the statute under the general issue of not guilty. State v. Unsworth, 85 
N. J. L. 237, 88 Atl. 1097. And the statute cannot be taken advantage 
of by demurrer. People v. Bailey, 171 N. Y. Supp. 394. These cases are 
based on the wording of the statute. Thus if the enacting clause makes 
the right to the defense exceptional, and not complete, the exception 
must be negatived in the indictment charging the offense, but if the 
exception is in a subsequent clause or section it is the duty of the de- 
fendant to set up the defense. United States v. Cook, supra; Packer v. 
People, 26 Col. 306, 57 Pac. 1087. But even where the exception is in 
a subsequent clause, if the counsel admits that the case is not in the 
exception a demurrer to the indictment will be sustained if the indict- 
ment shows on its face that the crime is barred. United States v. Owen, 
32 Fed. 534. 

Many of the States, however, hold that an indictment showing on its 
face that the statute of limitations has run will not support a judgment 
of conviction. Thus, in People v. Miller, 12 Cal. 291, it was held that 
time is a material fact and it must be alleged that the crime was com- 
mitted on a certain day within the time of limitation. Any exception 
to the statute must be stated in the pleadings. An indictment is de- 
murrable if it does not affirmatively appear that the act was not done 
so early as to be barred. People v. Gregory, 30 Mich. 371. A justice of 
the peace, who commits a prisoner on a complaint showing that the 
offense is barred by the statute, is liable in a civil action. The time 
within which the offense is committed is a jurisdictional fact. Vaughn 
V. Congdon, 56 Vt. Ill, 48 Am. Rep. 758. And where relator was ar- 
rested on a complaint after the statute had run he was entitled to dis- 
charge on habeas corpus. Ex parte Hoard, 63 Tex. Cr. R. 519, 140 S. 
W. 449. 

Eminent Domain — Public Use — Condemnation of Property Already 
Devoted to- Public Use. — Plaintiff was a public service corporation en- 
gaged in supplying electricity to the public. In order to meet the de- 
mands of the public it was compelled to buy electricity from others. 
For the purpose of constructing a hydro-electric plant and generating 
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sufficient electricity to meet the demands plaintiff acquired certain water 
rights. Under a general power to take lands, streams, springs, etc., 
for the purpose of securing a water supply for the use of defendant city, 
defendant proposed to take certain water rights of the plaintiff. Plain- 
tiff sued out a bill to enjoin defendant from executing its purpose; de- 
fendant demurred. Held, demurrer overruled. Vermont Hydro-Electric 
Corporation v. Dunn (Vt.), 112 Atl. 223. 

The general rule is that where property is devoted to a public use, it 
cannot be taken by condemnation for another public use, unless the 
legislature in either, (1) express terms, In re Saratoga, 226 N. Y. 128, 123 
N. E. 197, reversing 168 N. Y. 'Supp. 180; In the Matter of Mayor, etc., 
of New York, 135 N. Y. 253, 31 N. E. 1043, 31 Am. St. Rep. 825; or, (2) 
by necessary implication, has authorized it to be taken. Pittsburg, etc., 
R. Co. v. Sanitary District, 218 111. 286, 75 N'. E. 892, 2 L. R. A. (N. S.) 
226. See also a good discussion in 'Northern Central R. Co. v. Mayor, 
etc., of Baltimore (Md.), 106 Atl. 159; Kanawha Central R. Co. v. Broun, 
71 W. Va. 738, 77 S. E. 360; East Hartford Fire Dist. v. Glastonbury 
Power Co., 92 Conn. 217, 102 Atl. 592. But where there is clear statutory 
authority either expressly or by implication there is no doubt that prop- 
erty can be condemned for a different use, even if the earlier enterprise 
is thereby entirely destroyed. United States v. Gettysburg Electric R. 
Co., 160 U. S. 668; Southern R. Co. v. Memphis, 126 Tenn. 267, 148 S. W. 
662, 41 L. R. A. (N. S.) 828; Imperial Irrigation Co. v. Jayne, 104 Tex. 395, 
138 S. W. 575. The reason is that the power is a prerogative of 
sovereignty, West River Bridge Co. v. Dix, 6 How. 507, and is not ex- 
hausted by use, but can only be limited by the public exigency upon 
which it is founded. Charles River Bridge v. Warren Bridge, 11 Pet. 420. 
See contra, South Park v. Montgomery Ward & Co., 248 111. 299, 93 N. E. 
910, which seems to be wholly inconsistent with the overwhelming 
weight of authority and is based upon a misconception of the nature 
of the power of eminent domain. The minority opinions seem to state 
the correct rule of law. 

But property of a private corporation devoted to one public use can- 
not be taken for the same use, because no public use or necessity can 
be served by such a taking. Cary Library v. Bliss, 151 Mass. 364, 25 N. 
E. 92, 7 L. R. A. 765 and note. See also State ex rel. South Fork, etc., 
Co. V. Superior Court for Pacific County, 102 Wash. 460, 173 Pac. 192, re- 
versing 94 Wash. 691, 163 Pac. 15, and dissenting opinion. However,' the 
new use must be identical with the old and not merely similar in order to 
prevent the taking under eminent domain. Eastern R. Co. v. Boston, 
etc., R., Ill Mass. 125, 15 Am. Rep. 13. But private property although 
devoted to a public use can be taken by a municipal corporation and 
devoted to the same use since it is for the public good. Long Island 
Water Supply Co. v. Brooklyn, 166 U. S. 685; Red River Bridge Co. v. 
Mayor, etc., of Clarksville, 1 Sneed (Tenn.) 176, 60 Am. Dec. 143. 

The nullifying of a contract under the exercise of the power of emi- 
nent domain is not a violation of the obligation of contracts in the 
sense of the United States Constitution, since a contract itself is prop- 
erty. West River Bridge Co. v. Dix, supra: Red River Bridge Co. v. 
Clarksville, supra. 
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There are several important exceptions to the general rule as stated 
above. A general power of eminent domain is sufficient; (1) where the 
new use will not destroy the old. Louisville, etc., R. Co. v. City of Louis- 
ville, 131 Ky. ms, 114 S. W. 743, 24 L. R. A. (N. S.), 1213. As in the 
case of a telegraph Company condemning a right of way on and along 
a railroad company's right of way, Western, etc., R. Co. v. Western Union 
Tel. Co., 138 Ga. 420, 75 S. E. 471, 42 L. R. A. (N. S.) 225 and note; (2) 
where property has been previously devoted but has never been put to 
a public use or has ceased to be so used. In re Board of Water Com'rs, 
138 Minn. 458, 165 N. W. 279. But appropriation does not have to be 
complete to be exempt. New Haven Water Co. v. Wallingford, 72 Conn. 
293, 44 Atl. 235; and (3) where the use is permissive and may be 
abandoned at any time. Diamond Jo Line Steamers v. Davenport, 114 
Iowa 432, 87 N. W. 399, 54 L,. R. A. 859; Re Board of Street Opening, 133 
N. Y. 329, 31 N. E. 102, 28 Am. St. Rep. 640, 16 L. R. A. 180. 

See also the recent case of Williamson County v. Franklin, etc., Co. 
(Tenn.), 228 S. W. 714. 

Landlord and Tenant — Agreement of Landlord to Keep Premises in 
Repair— Liability for Breach. — The defendant leased certain premises to 
the plaintiff agreeing "to keep the place in repair and safe to live in". 
There was a porch to the house which was not retained in the control 
of the landlord. This porch became unsafe and finally collapsed, killing 
the tenant. The administrator of the tenant brought an action against 
the landlord, under a death by wrongful act statute. Held, landlord lia- 
ble. Crowe V. Bixby (Mass.), 129 N. E. 433. See Notes, p. 647. 

Libel and Slander — Publication by Chief Officer of Fraternal As- 
sociation TO Members. — The defendant was the chief executive officer 
of a fraternal association doing an insurance business and having social 
features. The organization owned and controlled a publication which 
was the official organ of the society, containing communications from 
the officers to the members and news items of special interest to the 
membership. This paper circulated among the members only. The 
plaintiff was an officer of a subordinate lodge and as a result of ir- 
regularities in its management, the defendant had an article" published 
in the association's journal stating that the plaintiff was short in her 
accounts and was receiving commissions based on overrated per capita 
membership. The plaintiff brought an action alleging the statements 
to be libelous per se and the defendant set up the privilege of the oc- 
casion as a defense. Held, the communication qualifiedly privileged. 
Peterson v. Cleaver (Neb.), 181 N. W. 187. 

A communication made in good faith upon any subject matter in 
which the party making it has an interest, or in reference to which he 
has a duty either public or private, either legal, moral, or social, if 
made to a person having a corresponding interest, is qualifiedly privi- 
leged and -not actionable in the absence of express malice. Cadle v. 
Mcintosh, 51 Ind. App. 365, 99 N'. E. 779; Shurtleff v. Stevens, 51 Vt. 501, 
31 Am. Rep. 698; Bradley v. Heath, 12 Pick. (Mass.) 163, 22 Am. Dec. 
418; Kirkpatrick v. Eagle Lodge, 26 Kan. 384, 40 Am. Rep. 316; Nichols 



